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37. During the 2019-2020 academic year, Northwestern extended an offer to
Paul Gowder, a black professor from the University of lowa. Although Gowder had
produced scholarship and obtained tenure from Iowa in 2017, he was hired by North-
western because he is black, and it was made clear to the faculty throughout the hiring
process that only a black person would be considered for the position that Gowder
was chosen for. If Gowder had been white, he would not have been considered for

any type of faculty appointment at Northwestern.
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(And you should see the garbage they said about the Black women.)

So how did we get from Brown v. Board of Education to a Trump
lawyer* suing Northwestern University for hiring too many Black
folks?

well...

* Jonathan Mitchell, who in addition to representing Trump and suing Northwestern is notorious for being the guy
behind Texas's S.B. 8, the "bounty" law letting total randoms sue anyone involved in an abortion. He also graduated
from the University of Chicago law. Charming fellow, I'm sure.



Abbreviated history of the 14" Amendment

. *Build multiracial
Reconstruction democracy,
uplift Black folks

. . *Terrorism ends
Redemption, Jim Reconstruction,

Crow white supremacy
reigns

*Stop
Brown v. Board “discriminating”
(what’s that?)

Colorblind *Anything race-
consciousis

discrimination

Constitutionalism




What's “Discrimination”” The Trojan Horse

e Stop
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We might have thought we knew what
discrimination was

Loving v. Virginia, 388 U.S. 1 (1967)

In upholding the constitutionality of these provisions in the decision below, the Supreme Court of
Appeals of Virginia referred to its 1965 decision in Naim v. Naim, 197 Va. 80, 87 S.E.2d 749, as stating the
reasons supporting the validity of these laws. In Naim, the state court concluded that the State's
legitimate purposes were "to preserve the racial integrity of its citizens," and to prevent "the corruption
of blood," "a mongrel breed of citizens," and "the obliteration of racial pride," obviously an
endorsement of the doctrine of White Supremacy. /d. at 90, 87 S.E.2d at 756. The court also reasoned
that marriage has traditionally been subject to state regulation without federal intervention, and,
consequently, the regulation of marriage should be left to exclusive state control by the Tenth

Amendment.

But 40 years later...



The apotheosis of
the so-called
“anti-
classification”

(colorblind)
approach,
prohibiting
voluntary busing to
create integrated
schools

Parents Involved in Community Schools v.
Seattle School Dist. No. 1, 551 U.S. 701 (2007)

The parties and their amici debate which side is more faithful to the heritage of Brown, but the
position of the plaintiffs in Brown was spelled out in their brief and could not have been clearer: “[T]he
Fourteenth Amendment prevents states from according differential treatment to American children on
the basis of their color or race.” Brief for Appellants in Nos. 1, 2, and 4 and for Respondents in No. 10 on
Reargument in Brown [, O. T. 1953, p. 15 (Summary of Argument). What do the racial classifications at
issue here do, if not accord differential treatment on the basis of race? As counsel who appeared before
this Court for the plaintiffs in Brown put it: “We have one fundamental contention which we will seek to
develop in the course of this argument, and that contention is that no State has any authority under the
equal-protection clause of the Fourteenth Amendment to use race as a factor in affording educational
opportunities among its citizens.” Tr. of Oral Arg. in Brown I, p. 7 (Robert L. Carter, Dec. 9, 1952). There is
no ambiguity in that statement. And it was that position that prevailed in this Court, which emphasized
in its remedial opinion that what was “[a]t stake is the personal interest of the plaintiffs in admission to
public schools as soon as practicable on a nondiscriminatory basis,” and what was required was
“determining admission to the public schools on a nonracial basis.” Brown |, supra, at 300-301 (emphasis
added). What do the racial classifications do in these cases, if not determine admission to a public
school on a racial basis? Before Brown, schoolchildren were told where they could and could not go to
school based on the color of their skin. The school districts in these cases have not carried the heavy
burden of demonstrating that we should allow this once again—even for very different reasons. For
schools that never segregated on the basis of race, such as Seattle, or that have removed the vestiges of
past segregation, such as Jefferson County, the way “to achieve a system of determining admission to
the public schools on a nonracial basis,” Brown I, 349 U. S., at 300-301, is to stop assigning students on
a racial basis. The way to stop discrimination on the basis of race is to stop discriminating on the basis
of race.




The case for classification vs. subordination:

- Sociological uncertainty (is racial injustice always
one way? What about non-racial kinds of
discrimination?)

- Stigma, stereotyping, tokenization, distraction (cf.
Carter)

- Brutish “equal means same” formalism

These are all respectable critiques of
racially progressive policies (though |
think there are good replies to them)

But lately things have gotten dark...



FIRST AMENDED COMPLAINT

Faculty hiring at American universities is a cesspool of corruption and lawlessness.
For decades, left-wing faculty and administrators have been thumbing their noses at
federal anti-discrimination statutes and openly discriminating on account of race and
sex when appointing professors. They do this by hiring women and racial minorities
with mediocre and undistinguished records over white men who have better creden-
tials, better scholarship, and better teaching ability. This practice, long known as “af-
firmative action,” is firmly entrenched at institutions of higher learning and aggres-
sively pushed by leftist ideologues on faculty-appointment committees and in univer-

sity DEI offices. But it is prohibited by federal law, which bans universities that accept
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Racist caricatures of the undeserving Black, the bac Black

Willie Horton
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Is it affirmative action and other race-conscious progressive state action that
creates a stigma ... oris the stigma created by the revanchist white supremacist
attack on any policy of inclusion?



Three different ways of seeing AA

* Individual: someone (maybe not deserving) is benefited, someone
else is harmed

* Internal: there are institutional reasons for a school, employer,
etc., to shape its composition

e External: Social Justice™



Three different ways of seeing AA

* Individual: someone (maybe not deserving) is benefited, someone
else is harmed

* Conservative courts love to focus on this dimension, supposing
that there is an externally given merit hierarchy that AA upsets



Three different ways of seeing AA

e External: Social Justice™

 Conservative public commentators love to focus on this one
(Chris Rufo, etc.): the imaginary is that schools are filled with
sinister CRT practitioners trying to create fully automated
luxury gay space communist Wakanda (in reality, it’s mostly
just bureaucrats bureaucrating)



Three different ways of seeing AA

e External: Social Justice™

* There are some real social justice rationales out there, but
often they’re remedial.

* e.g. Evanston’s reparations program
* some remedial programs are still allowed...?



Three different ways of seeing AA

* Internal: there are institutional reasons for a school, employer,
etc., to shape its composition

* Here’s where all the action is. Diversity rationale quintessential
example, but also possible First Amendment rationales,
rationales rooted in error theory of simplistic credentialism
(GPA misses the student who worked 2 jobs, etc.)



Focusing on internal defangs “deservingness”

* Critique of meritocracy: merit-based challenges assume an
externally given ranking. But ranking is actually relative to internal
goals

* E.g., why should selective high school want student with
highest G.P.A. over the cello player?

* But: the most effective right-wing challenges can then shift to
internal critique

* This is why levying plagiarism allegations against university
leaders have been so effective: focused on consensus internal
standard



Conclusion: Schools at all levels need to develop robust accounts of
what they’re doing, their goals and their institutional teleologies.
Combine with robust social scientific accounts of how it works.

This can be expected to differ: high schools have different goals from
colleges, research universities have different goals from liberal arts
colleges, religious institutions have different goals from secular
Institutions.

(Part of the reason that religious exemptions from even equality-
focused law seem more plausible sometimes is because we know
they have a sincere and well-developed telos)



Concrete examples

e Secular private institutions: lean in much harder on First Amendment
rights to build an effective classroom, and, at the university level, a lab

* Develop and deploy empirical research about things like pedagogy
andrace

* School districts and municipalities: incremental pushing back on
Parents Involved with more robust account of sociological
consequences of past de jure discrimination (also useful for Evanston)

* We have to fix SCOTUS’s bizarre allergy to social science (see also
partisan gerrymandering, death penalty)

* Religious institutions can actually pursue social justice (but caution
about expanding religious exceptionalism)—Quakers a key example.



Thank you!

* Further reading:

* Paul Gowder, Standpoint Epistemology, the First Amendment,
and University Affirmative Action, 32 WILLIAM & MARY B. OF RTSs.
J. 979 (2024) offers a case for university affirmative action
based on the consensus telos of doing excellent teaching and
research.

* Paul Gowder, Why Majority Religions Should Not Be
Accommodated, 108 lowA L. Rev. 2153 (2023) highlights the
dangers of religious accommodations in particular, which
limits the wisdom of relying on a religious telos.
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